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1. Purpose

1.1.This paper reports progress made with the Governance Review since Central Council last discussed this topic (without coming to a view on the way forward). The paper amplifies and adds to information previously given to Council and also alludes to the current political context which may have a relevance.  The Governance Group that worked on the Review were Dr Andy Thompson, Diane Jones, Vivien Walsh, and Vivien Giladi. The group was convened by Tony Beddow.  
1.2. As the issue of governance is related to the type of organisation,  Council is requested to further consider the two possible legal forms which SHA might adopt and  decide which form it prefers so that the next stage of  work on the constitution can be specifically aligned with that option. Both forms enable the SHA to undertake its chosen work and retain its value base. Given the time already spent on this matter, and the need to make progress with updating the constitution, the paper assumes that, unless Council decides to move to a limited company form, SHA’s current status as an unincorporated body will continue and updating the current constitution will proceed forthwith on that basis. Once that broad decision is made, the next stages of work will be to i) craft a constitution tailored to that legal form ii) devise Standing Orders and managerial processes necessary to embellish, or be built into, the constitution.    
1.3. Council is reminded that any changes to the constitution can only be made at a valid AGM (or extraordinary AGM). The date of the next AGM is still to be decided but should be sooner rather than later, given its postponement. When Council considers the options it should bear in mind that amending the current constitution as a document to govern the SHA in its current legal form is likely to be possible in time for a (delayed) AGM if held in the next few months. However, if Council opts for altering the legal status of the Association, this will require more work which is unlikely to be finished in time for an AGM held in late 2019. In this event, the discussion about a new constitution would either have to await the 2020 AGM, or go to an extraordinary AGM called solely for this purpose.                                             
2. Context
2.1. The Governance Review was commissioned in the wake of events arising from the dismissal of the Director and has been undertaken by a small Governance Group initially lead by Dr Andy Thompson. Its context is an earlier review  - the Clarke Review -  that addressed many governance issues some years ago. 
2.2. The Clarke   review largely arose from Central Council’s concerns about two-way tensions between both voluntary officers and Central Council  and Central Council and the Director. These included the way that the SHA discharged its role as an employer, differing views about the management roles and tasks of officers, the amount of freedom paid staff needed to have, and the level of guidance and consistency of decision- making  that  paid staff were entitled to get from officers and Central Council. 
2.3. The Review prompted a process of “conciliation” between the Director and officers which was largely unsuccessful. That conciliation process was facilitated and paid for by a significant SHA affiliated body. The Clarke Review proposals were not enacted.                        
3. Governance principles
3.1. As previously proposed, it is suggested that the governance of SHA should be suited to delivering the aims and values of the organisation. It is assumed that members  would want governance arrangements that  safeguard the transparent and democratic control of the organisation and provide adequate scrutiny and control of key elements of its work. The constitution  also requires that the arrangements should be able to satisfy not only SHA members but also implicitly recognise any external  bodies having a legitimate interest in our work. These include the Labour Party to which SHA has, by its current constitution, to affiliate,
 and also all significant bodies affiliated to it.       
3.2. The aims and values of the SHA might be summarised as follows:

a) SHA is a member- run democratic and socialist campaigning body that aims to: defend the NHS and its values whilst seeking its continuous improvement; argue for an increase in the overall level of health and well being of United Kingdom citizens and residents; seek a reduction in health inequalities experienced by different localities of the UK, different social / ethnic groups, and different ages. Affiliation to the Labour Party is seen as a pre-requisite to achieving these aims across the whole spectrum of UK Government – both proactively and reactively.  
b) Membership of the SHA will be open to all who are able to sign up and adhere to SHA’s aims and values; membership can be by individuals and by bodies.           

c)  Members, through transparent and auditable governance arrangements, will be able to shape: the election of  officers of the SHA, the election of members of its governing body (called the Central Council hereafter for simplicity),  and the content of, and process for agreeing, all policies which the SHA promotes either in word through all media or by its  political actions. Members will also be able to take part in local branches / regions  of the SHA in Great Britain exercising rights similar to those operating at the national level.   

d) Members will, through Central Council or equivalent, control how the financial resources of the SHA are both used and accounted for. Whatever the legal entity of the SHA
, this will require the appointment of  auditors external to the officer team, the obtaining of two authorisations (from among named officers or post holders) for all payments, and the recorded agreement of two officers for any commitment to future expenditure above an amount to be set annually by Central Council.       
e) Wider governance arrangements should ensure that checks and balances are built in to the standing orders and constitution of the SHA such that the actions of both honorary officers and  any paid staff are visible and known  to a minimum of two named officers. 

4.  Options for Legal Status

4.1. The current legal status 

The legal status of the organisation has a major bearing on the content of the constitution.  The last Central Council meeting considered two options for the legal status of the SHA -the status quo and becoming to a limited company-  but reached no conclusion. It has since become clear that little should be done to amend and update the current constitution until the future legal form of SHA is agreed.  The current legal status of the SHA  is that of an unincorporated body and the Clarke Review concluded, after much debate, that this legal form had its weaknesses; it recommended that SHA should become a limited company – a change by which the financial liability of the SHA for claims made against the SHA can be “limited”.  If however Central Council decides to retain  the current legal status of SHA – of which it is fully apprised - then the Governance Review can update and refine the current constitution,  a relatively uncomplicated task and, if  done well, this could address many of the current weaknesses.     
4.2. A different legal status

4.2.1 However, if Central Council is persuaded, both by the Clarke Review, recent events, and the contents of this  report, that SHA should cease to be an unincorporated body and should become a limited company, then a new constitution would be need to be created – probably a longer and more complicated task..                  

4.2.2. Since the last Central Council meeting further legal advice has been received that, if SHA ceases to be an unincorporated body, its limited company form  should be that of a  Company Limited by guarantee
. If  this advice is accepted by Central Council, the governance principles described in 3 above would need to be set within the framework of company law. This would require a significant re-drafting of the current constitution which would take time and further debate within the organisation.  For example some officers may need to  become company directors and conform to the requirements laid down for such. Annual Returns to Companies House would be required  -to be submitted on time having been through appropriate governance machinery. The rights and obligations of members (and possibly of affiliated bodies) would need to be described as they would be akin to shareholders of the company. A duty laid down in law is the need to remain solvent whilst “trading”, which then impacts upon the management of finances and the control of future financial commitments for which financial provision would need to be made. The governance arrangements would need to set down the level of the guarantee offered by each member, noting that whatever that level is, an amount which is the product of the individual sum and the number of members becomes the maximum amount available to any potential claimant. (For example if SHA has 2,000 members who are each committed to guarantee £10, then the total “guarantee” is £20,000). In this context, the membership status of well resourced affiliated bodies would need to be fully understood by both parties           
4.1.3. Legal Status – key decision  

Thus the  decision Central Council has to take is whether it is content with the  current legal form or whether it wishes SHA to become a company limited by guarantee. It is suggested that, in order to make progress with addressing other pressing constitutional decisions -that will need to fit the legal form adopted - the current legal form will stand unless Council decides to move to a limited company form - in which case the next stage of work will work within  that different framework. 

5  Pros and Cons

5.1. The following seeks to summarise the pros and cons of both options so that a decision can be made and a revised constitution created.  Members are encouraged to make their own enquiries prior to the meeting about the differences between the current legal form and the alternative so that they can contribute to the discussion. The pros and cons are related to five significant operating risks that the governance group has identified and to which any constitutional changes are meant to  respond.              

5.2.  Availability of Officers

Before these are explored however there is a  concern is that if the Limited Company model is accepted this might impact upon the willingness of members to serve as officers. On the one hand people who have not served on company Boards will rightly be wary of the additional duties they are accepting and the possible legal penalties they may face. However, members who have served in such positions have indicated that such duties are not inherently more arduous than the current arrangements – providing that some elementary guidance is available and that the governance arrangements deal with the company’s obligations. Further, as officer know - the present arrangements are not without their challenges.  Central Council, as part of its discussion of this paper,  may wish to ascertain from  members at the meeting whether the company limited by guarantee  option  is likely to deter members from seeking to be  potential  officers as  part of its assessment of whether a change in legal status might impact upon the supply of suitable officers.

5.3. The risks needing to be managed                   

5.3.1. The Clarke review was driven by three risks that its recommendations sought either to avoid or manage.  One is the level of financial risk that every SHA member carries in the current legal form – a risk that many members were only faintly aware of. This risk is not only real but its existence has conditioned the willingness of some members to carry through difficult changes. This risk remains.   
5.3.2. The second risk – reputational damage -  is  behaviour arising from a confusion of roles and / or lines of accountability that could damage the organisation either reputationally, financially or both. For example unwise public statements or content on the SHA web site or twitter accounts from officers or staff had attracted adverse comment from both within and from outside the organisation. The Clarke review prompted action to improve both the management of the web site and the oversight of the twitter account which reduced, but did not totally remove, these risks.     
5.3.3. A third risk arises from being an employer  and properly discharging the duties of a reasonable employer - for example providing good working conditions, supplying a clear job description and  contract of employment, having (and following) adequate disciplinary and performance management process. Following the Clarke review, and the conciliation process referred to in 2.3. steps were taken to address these risks. The outcome of the recent employment tribunal arising from the dismissal of the Director  suggests that the steps taken in relation to disciplinary matters were adequate  -given the nature of the organisation  -  but they need to be further improved.          
5.3.4. Since the Clarke review,  two further risks have emerged. First  data protection requirements have become clearer and some members have raised concerns about the adequacy of the current data governance procedures across the organisation. At the time of writing, these concerns raised seem to have merit and breaches of the Act could give rise to financial or other penalties.  
5.3.5. The final risk arises from the current political context in which SHA now operate and, perversely, the higher profile it has recently gained. There is some evidence that SHA and individuals within it are at political risk from those who oppose the views its holds, the success it has had in changing party policy, and its role in publicising the threats to the NHS.  Opposition from within parts of the Labour Party and from vested commercial and political interests outside the Party should be anticipated - particularly in a post Brexit world where, as has now been laid bare, the NHS could be part of any new trade deals. Further, as recent events have shown, the SHA as a body affiliated to the Labour Party is open to being used to further the aims of individuals or groupings with the Party. This risk has implications for the way our policy creating processes operate, for the accuracy of the membership database, and for our political credibility.                                                 

5.4. Further Steps to manage the risks that relate to governance arrangements within the current model 
There is a view that all the above risks can be managed without changing  the current legal model. 

5.4.1. Availability of officers 
As indicated above, in both legal options the  workload placed on officers will probably be similar. Further, in practical terms, the safeguards that would be needed in terms of control and monitoring processes would be equally onerous in both models. The meeting of Central Council may wish to explore this aspect directly with attendees to assist it in assessing the likely impact on officer availability if  the current legal model was to preferred to the company model.

5.4.2. Financial risk
The company limited by guarantee model clearly has the benefit of limiting the financial risk carried by members to the limit set out in the company articles. This has the extra benefit of allowing members to take decisions on their merits, rather than having to worry about implied threats to their personal wealth. In addition, the requirement to provide accounts to Companies House and to remain solvent, both require governance arrangements to be in place that should improve the controls on expenditure, and on forward financial planning. However, the latter arrangements and controls can also be instituted within the current model.      

5.4.3. Reputational damage
Both models should be able to accommodate arrangements that guard against reputational damage. It might be argued that the limited company model requires some added formality with regard to processes but Council may judge these not to be significant.     

5.4.4. Employer risk
It has been suggested that one way of  managing the risks of being an employer is to operate via contracts for service. This model works by either having a contract with a company to carry out certain tasks – for example to operate the membership database, communications with members, the accounting system -  or alternatively to contract with self employed  individuals able to perform such tasks. In either employment model the duties and tasks SHA requires would have to be  described in some detail, kept up to date, and be broadly repetitive; otherwise officers would be regularly engaged in explaining in some detail (and in writing) what new task needs to be done. A further possible difficulty is that the self employed model implies that the person employed is free to arrange his/her working life. Were SHA to contract with a person for a range of timed duties to be carried out, it might be held that SHA was, in fact, a de facto employer. A mix of the contracting out of routine and predictable work and directly employing support for more variable on-off tasks  may be possible but would need some officer time to oversee it. Continuity of staffing might also be an issue.                       
5,4.5. Data protection
There will be members of Central Council able to assist the debate about the extent to which either legal model manages these risks. Clearly, the limited company model deals with any worries about major financial penalties that might arise but in other ways both  models seem to have similar features. Equally, the detailed management processes cited in 1.2. might be sufficient protection against accidental (or malicious) breaches of the Act.        
5.4.6. Political risk
The current political climate around public services in general and the NHS in particular has highlighted the choices being considered by Government in terms of public spending and the role of the state.                    

6. Conclusions                                          
      Central council is requested to decide its preferred form of legal entity. Once the  

      form is settled, further work on the constitution can proceed and be brought to an 

      early AGM or SGM.       
� From time to time the current requirement to affiliate to the Labour Party has been discussed but this is not addressed in this paper; however this places some added demands on the accuracy of the membership system that need to be addressed. Further, the devolved arrangements for health and social care add a complexity to this aspect which might need to be refined by the next stage of work.  Finally, SHA’s status within the Labour Party is an “external environment” factor that a revised constitution should acknowledge –see paragraph 5.3.5.       


� The current legal entity of the SHA that of an unincorporated body. In simple terms this means that all members of the SHA can be held liable for its actions and any financial penalty that flow from them. The recent dismissal of the Director initially caused concern to some members who feared that individual members might face  huge legal costs and penalties as a consequence of such action. For this, and other reasons, changing the legal status of the SHA to, in effect, a limited company has some attractions but the current constitution would need major revision to reflect the needs of company law.               


�  Were SHA to become a limited company it would have to conform to company law and much of the liability for its acts would fall to the company. Director responsibilities would include submitting returns to companies house and ensuring that the Association does not trade whilst insolvent.  The latter obligation would make it necessary for the Association to make financial provision for certain foreseeable financial obligations – for example possible accrued redundancy costs of any employees. One possibility might be to acquire paid support via a contract for services, rather than a contact of employment.                    
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